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tual Gas Co., 52 Mich. 499. In view of the fact that the argument often ad- 
vanced for the reasonableness of the regulations here under discussion, is 
that it affords a convenient method of securing the payment of rates, it 
would seem that this is already adequately secured', and hence a strong case 
must be made out before the reasonableness of this type of regulation can 
be upheld. An argument against this type of rule, stated with great force 
in the case of City of Houston v. Lockwood Inv. Co. (Tex. Civ. App. 1912), 
144 S. W. 685, is that it compels one person to pay the debts of another. As 
the court there says, "Where the original owner of the premises has gotten 
into arrears and does not pay, under these ordinances, the subsequent pur- 
chaser may be forced to pay, not for water which he will use, but for a debt 
incurred for water used by a prior owner and for arrearages charged against 
a prior owner, which, it is apparent, the city of Houston might have pre- 
vented by strictly enforcing against the former owner its own regulations." 
An attempt is sometimes made by municipalities to uphold such regulations 
as were in dispute in the present case by considering such water rates as 
taxes. But neither in law, nor in the strict sense of that term, can they be 
considered such, City of Chicago v. N. W. Mutual Ins. Co., 218 Ill. 40. In 
whatever way they are looked at, therefore, it is submitted that they ought 
not to be supported. In one of the cases in which express statutory authority 
existed, the regulation and the statute arc supported on the theory that they 
are reasonable. If the position in this case (City of Atlanta v. Burton, 90 
Ga. 486), s correct, then they ought to be upheld as valid even where there is 
no such express authority, for it is difficult to see how a legislative fiat can 
make that reasonable which in the absence thereof was otherwise. 

A question might legitimately be asked, in those cases where the regula- 
tion is supported on the basis of express legislative authority, as to the con- 

stitutionality of such statutes, since their effect is certainly to make one person 
liable for the debt of another, and since they can be upheld only as an exer- 
cise of the police power of the state or its political divisions, and these should 
be reasonable. But as far as this questicn is concerned, no case examined 
raised the question, and only future litigation can settle that point. IH. R. 

UsuRY AS A DEFEriNSEG AGAINST A HOLDEI IN DUE COURsE.-The Negotiable 
Instruments Law, enacted in all but five or six of the States, was the result 
of a desire and necessity for certain and uniform rules controlling the use 
of commercial paper and the rights and liabilities incident thereto. The New 
York Act of 1897 was re-enacted with slight modifications in the other States, 
and in most instances was copied verbatim. Even this precaution has failed 
at times to gain the desired uniformity, for courts have construed the same 

language to opposite conclusions, due to diverse rules in the pre-existing 
State law. This fact is well illustrated by cases decided during December, 
I914, in Iowa and New York. 

In Perry Savings Bank v. Fitzgerald (Iowa, 1914), 149 N. W. 497, plain- 
tiff, a holder in due course, brought an action against the maker of a promis- 
sory note. The defense was, that the note was composed of usurious inter- 
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est incorporated therein. Held, a holder in due course takes a negotiable 
instrument subject to a forfeiture for usurious interest contracted for, 
whether the same be included in the principal or not. The Iowa Code, by 
?? 3038, 3040, and 3041 fixes the rate of interest which may be charged, pro- 
hibits a higher rate, and provides a penalty for usury; ? 3042 provides that 
"any assignee of a usurious contract, becoming such in good faith in the usual 
course of business and without notice of such fact, may recover of the usurer 
the full amount of the consideration paid by him therefor, less any sum that 
may have been realized on the contract." Before the recent Negotiable In- 
struments Act ?3042 was construed to mean that usury could be pleaded 
against a bona fide holder for value of a negotiable instrument. Then the 
Negotiable Instruments Act, ? 3060a57 enacted that "a holder in due course 
holds the instrument free from any defect of title of prior parties, and free 
from defenses available to the parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all parties 
liable thereon." The contention of the present plaintiff is that this section 
changed the former rule, as it freed the holder from defenses available to 
prior parties, and permitted the enforcement of payment against all parties 
liable. The court held that repeals by implication were not favored, and 
there seemed no intention of the Legislature to change the code rule as con- 
strued by the courts. 

The other December decision was handed down in the case of Emanuel 
v. Misicki (N. . I914), I49 N. Y. Supp. 905, where the defense was usury 
in the inception of the note. Held, such a defense is not available against a 
holder in due course. The court admits that the decisions in its own State 
are not in harmony on this question, but it does not seek to overcome the 

objections raised to its present holding. In Klar v. Kostiuk, II9 N. Y. Supp. 
683, the court considered the effect of the Negotiable Instrument Law, (Laws 
I897, c. 612). Prior to this Act the New York decisions were uniform that 
"a note void in its inception for usury continues void forever, whatever its 

subsequent history may be." After the Act of I897 the court took the view 
that the Legislature intended a radical change in favor of the bona fide 
holder. So it held the defense of usury not available against him. One jus- 
tice dissented on the ground that there was no certainty the Legislature in- 
tended to so greatly modify the settled law. 

'Later in Crusins v. Siegman, I42 N. Y. Supp. 348, the New York Supreme 
Court again considered the question, and arrived at the conclusion that the 
Act did not change the previous law; that an instrument void in its incep- 
tion is void in the hands of any subsequent holder. Justice GIEGERICH said, 

"As I have no doubt that such is the correct view, I do not feel bound to 

defer either to the decisions or dicta of this court upon the question." In 

Emanuel v. Misicki, the court, without much comment on the two preceding 
cases, but mentioning that there is a conflict, agreed with the earlier case,- 
that the defense is not good against the bona fide holder. 

Thus, prior to the Negotiable Instrument Act the New York and Iowa 
rules on this question were the same. Then came the construction of the 

Negotiable Instrument Act. The New York court said, "the Legislature means 



NOTE AND COMMENT NOTE AND COMMENT 

a radical change." The Iowa court reasoned, "repeals by implication are not 
favored. It is not certain that the Legislature meant to change the settled rule, 
therefore we will not change it." And the result is the opposing rulings. The 
States that have passed upon this question are about equally divided, even as 
New York is divided within itself. Of course many of the decisions are sound 
because of the peculiar wording of the statutes. Yet the result is uncertainty. 
The note may be void or voidable in its entirety, or only as to usurious interest. 
The Federal court, in Rodecker v. Littauer,1,5 Fed. 857, says, "if the statute 
makes the note entirely void for usury, there can be no bona fide holder of 
it." The Minnesota statute, ? 2214., Gen. St. 1894, considered in Robinson v. 
Smith, 62 Minn. 62, 64 N. W. go, declares all usurious notes void, but it con- 
tains a proviso that "nothing herein shall be construed to prevent the purchase 
of negotiable paper, usurious or otherwise, for a valuable consideration by 
an innocent purchaser, free from all equities," etc. In case the original 
holder sells a usurious note to a bona fide purchaser, the statute allows the 
maker to recover from the original holder any sums paid by the maker to 
the purchaser. This statute clearly settles the matter in Minnesota, and 
allows the holder in due course to take the notes freed from the vice of 
usury. In North Carolina and Kentucky promissory notes embracing usuri- 
ous interest are void in the hands of a bona fide purchaser. Faison v. 
Grandy, 128 N. C. 438, 38 S. E. 897; Stokley v. Buckler, 22 Ky. L. Rep. I740, 
6I S. W. 460. In Texas the usurious note is void as to the interest only, 
and judgment may be rendered for the balance of the principal unpaid. 
Miles v. Kelley, I6 Tex. Civ. App. 147, 40 S. W. 599. Where the note is 
valid in its inception, but is later transferred usuriously, the general rule is 
that the defense is not available to the maker; it is so decided in Alabama, 
Maine, Iowa, Massachusetts, and Tennessee, but the contrary result is reached 
in Connecticut and New Jersey. In Bradshaw v. Van Valkenberg, 97 Tenn. 
316, 37 S. W. 88, the change of law in that State is discussed. Prior to the 
Act of I819 all usurious contracts were absolutely void, and stood upon the 
same footing as those made for a gambling consideration. Usury could then 
be pleaded against an innocent holder for value, without notice. But the 
Act of 1819, c. 32, made usurious contracts void or voidable only for the 
usurious interest. So at present the Tennessee courts hold that if the pur- 
chaser knew nothing of the usury between the original parties, he will not 
be affected thereby. Most of the decisions upon the question can be sustained, 
according to the construction to be placed upon the Negotiable Instruments 
Law in its relation to the previous law. But meanwhile business-men in 
many States will continue to feel uncertain. W. F. B. 

CONSTITUTIONAL LAW-FRANCHISE TAX ON INTERSTATE RAILWAY CORPORA- 
TION.-The State of Arkansas passed an act (Acts of Arkansas, I9II, No. 

12, p. 67) levying a franchise tax on corporations in the State; foreign cor- 
porations, for the privilege of exercising their franchise in the State, were 
taxed one-twentieth of one per cent per year "on the proportion of the out- 
standing capital stock of the corporation represented by property owned and 
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